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presented to Ohio voters on the November 4, 1997 general election kfa4i~t. Sermte Bill 44 would 

have mandated major changes in Ohio's workers' ~ o r n ~ ~ ~ ~ ~ ~ ~  !is"s. Governor Voinovich 

appears in both advertisements urging voters to vote "YES" in smpprt o f  %ate Issm 2 auld 

workers' compensation refom in Ohio. 

The Gornplailaant alieges that these advertisements: < 1) were created and funded with the 

purpose of influencing the election of Governor Voinovich for United States Senate by 

promoting him, in a positive light, for that position; and (2) were designed ,and crated to 

influewe aid attract contributions to his campaign for LJnited States Senate. Cledy. based upon 

a review of the text of the advertisements as provided by the ~ 5 ~ ~ ~ ~ i ~ ~ ~  (sm s!tac;ncked 

Tmscpipt Exhibit A), 5is welI as a review of the original versions of the ~ d ~ ~ ~ ~ s e ~ e ~ ~ ~  as they 

The obvious intent of these ads was to promote and encomge Ohio votm to vote: "YES" on 

State Issue 2. There is absolutely no reference made to any Federal, state, or even !wa! sleeted 

office. nor is there m y  request either, implicitly or expressly, made requesting c ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ §  $0 01 

expenditures on behalf of the Voinovich for United States Senate: Campaign ~ ~ ~ ~ ~ ~ ~ ~ e .  For 

exempt status. It is rn Ohio-registered piitical action committee which was formed to urge 

Ohio voters to vote "YES" on State Issw 2 on the Nove~ibr  4, i997 gcneml election baYtot. 
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or for the purpose of influencing any election far United States Senate or for any other elected 

QfiCe. 

Compiainant challenges two advertisements in which George Voinovich app,ured. 

George Voinovich is the current Governor of the State of Ohio. As Governor for the State of  

ids the “silent killer of jobs”. 

Ohio’s workers’ compensation system. This edlbal began with the passage of O\k% Bili 187 in 

imptementcd a program of managed care to help monitor md cont~ol the medical expen.ws mid 
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1995, the Employer Intentional Tort statute. This legiskition helped to redcfine and clarify the 

iiabiliiy &at exists for O b  employers, beyond the workers' compensation system, for injuries 

their employees may suficr on the job. The Governor's efforts were ~ ~ s ~ e ~ ~  in the: psmge 

ofthese bills and without his support there is SCZ~QW doubt that any of these changes would haw 

been approved through the legislative process. 

However, even with these changes the reform eflo'fort was still I I Q ~  complete. Further 

requirements rand elements of proof for cer%dk types of benefits and for eke ~~~~~~~~~ of ceil;lin 

injury and occupational disease claims. n e  need for these further changes pmrnptw.2 the passap 

of Senate Bill 45 by the Ohio legislature in April of 1997. Governor Voincavich s@ed &at Oaw 

into effect on April 22, i 997. 

;is Governor o f  Ohio. Hb: i s  an Ohio-elected public ~ f i ~ i d  md was a 
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such as the AFL-CIO muad UAW, a group of trial lawyers and injured worker snppofi gmups 

organized as the Conunittee to "Stop Corporate Attacks on injured Workerss." The op 

also sponsored advertisements wkich coratained appearances and ~ n ~ ~ ~ e ~ ~ e ~ ~  by ~~~~~e~~ 

Federal, state and local elected officials, including United Slates Congressman h M i S  Stokes, 

United States Congressman Dennis Kucinicli and United States Seiiator John G b m .  (See 

attached Video Exhibit B, Transcript Exhibit C arid Printed Advertisement Exhibit D.) The 

support provided by these elected officials in opposition to State Issue 2 is no ~j~~~~~~ than the 

endorsement provided by Governor Voinavich in &e advertisements under review hew. 

"Soft money contributions" to cadidates for United States Senate me ~~~~~~~~~ mdm 2 

Complaint in connection with State Issue 2. These e~~~~~~~~~~ were made to expsessZgi 

4?1466v2 
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connection with or f b r  the purpose of influencing any eleciion for Uraiied States Senatee 

Therefore? 2s the expenditures were not made in connection with any election FOP llnited States 

Senate or any other Federal, state or local elected ofice, they did not constitute soft metmy 

"contributions" to or "expeiidi$ures" on behalf OF the Voinovich for United States Seaante 

ndvocacv - crem&Bt from the ~~~~~~~~~~~ on ~~~~~ CdJ 

The 2 U.S.C. 441 b(a) prohibition on corporate c o ~ ~ ~ ~ ~ ~ ~ o ~ ~ ~  and ~ x ~ ~ ~ ~ ~ ~ . ~ e ~  applies to 

cadidate advocacy only. It does not apply to issue advocacy. This Federal Election 

Commission ("Gonimission"') has aptly noted that " ~ o n ~ r ~ ~ ~ ~ ~ ~ n ~  OF ex:xgenditmes relating d y  or 

exclusively to ballot referenda issues, i,wd not b e!mtioos to any psiiticrsl oftice, do not fall 

within the purview of the !Federal Election C;irampign] Act.'' Advisory Opinion 1989-32 (cifing 

Advisory Opinions 1984-62, note 2 md lW0-95). In Advisoq Opinion 1980-95, the 

Commission observed that where a bank' '*was bei.ng asked to contribute money to a firm4 whose 

express purpose is to promote or influence the adoption of rmendments to the Florida 

Constitution, as opposed to a contribution to rl fund in coninzction with the election o ~ c ~ ~ ~ i ~ a ~ ~ s  

to any political ofice" such contribution did not fall within the purview of the Act as it ' ' ~ ~ ~ ~ ~ ~ d  

only to batlot referenda issues and not to elections to any pditical ofice." A national bar& had 

I 

candidates. 
2 U.S.C. 44 I Ne) similarly prohibits banks from making contributions arid crperrdihrres on behalf of 
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adoption of amendments to the Florida state ~ o ~ s ~ ~ ~ ~ ~ ~ o ~  in ari ~~~o~~~~ eiectiotr. The fwd had 

been established at, the request of the Governor of Florida who set a goal of raising S!X@,O 

media advertising to promote adoption of the ~ ~ ~ ~ ~ ~ ~ ~ ~ s .  The ratification was to coincide with 

a primary mn-offeelection to nominate *aruious Federal, state, arid local cwidibateates, but not faor the 

expenditmres. 

expenditures. 
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communicator's speech and tkercky infringes on his or her ~ ~ ~ ~ ~ ~ t ~ & ~ o ~ ~ ~  rights. &. at 43. 

elected office. In addition. no retkrence was made to Governor Vaiiwvich's or any other person's 
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in question2. !it Advisory Opinion f 977-54 Newt Gingrich served as chairman of a statewide 

petition drive in Georgia. The statewide petition committee was funded by corpmte dollars. 

All advertisements which were aired pertaining to the statewide petition drive contained Mr. 

Gingsrich's name. Concurrently with the petition drive, Mr. Gingrich was an ~~~~~~~~ member 

of the United States House of Representatives campaigning for re-election. The ~ 0 ~ ~ ~ ~ s ~ ~ ~  

mled that the petition drive coninakmications ~ ~ l d  not coiastitute XI in-kind ~~~~~~ 

~ o ~ ~ r ~ ~ ~ ~ i o n  la or ~ x ~ ~ d ~ ~ ~ e  on behalf of the Newt Gingrich For United States Holaa: of 

Represmtatiries Campaign Committee as long as ( 1 )  the advertisements do not occur in 

Complainant also nrgucs &at Advisoiy Opinion 1977-3) is analogous to the advert^^^^^ in question. In 
Advisory Opinion 1977-3 I a corporfition wanted do make an expenditure to air "pubiic sewice messages". 73% 
public service messases would present opinions on issues of curient interest and feature Lao &man, BM employeye 
of the corporation. The tiressages would slate Lco Beman's name twice and end with the ~~~~~n~ "This is Lea 
Berman bringing to you this public service rnessagg from the ABC Corporation". Leo Semssm was a cmdidae for 
the Uniied States House of Representatives, a d  &e messages were being aired eoncumntfy with the election 

in-kind 
pEatem 

in Advisory Opinion 1977-31 can be distinguished in &at the Keep Ohio Working arlvefitisernersis were aired fna the 
purpose of influencing a state issue campaign, and the text and timing of the advereismmrs were slearly in 
reference to the state issue campaign. There was no concurrent election campaign for United States ~ ~ W Q S .  

Indeed, the United SFates Senate election won'? be held until Itovernber 3, 1998. Also. the "public m i c e  message" 
discussed in Advisor] Opinion 1947-3 I had no reference to a state issue campaign. 

2 

campaign. The Commission determined &ai such a ccrgorate expenditure would constitute a c 
contribution to the Leo Beman for United States blouse of Representative Campaign Cornnirtee. 

Complainant also argues that Advisory Opinion 1992-37 is analogous to ?he a 5 v ~ ~ i ~ e ~ ~  in question. 
Again, this opinion revolved around the discussion a i  issues occursing concurrently with a c a m p i p  for efrsctian to 
Federal office. A candidate for the United States House of Representatives was 2 6 s ~  a comwative &iff Balk show 
host. The Committee ruled that the candidate could conrinue broadcasting m long als (1) he did no? ~~~~~ L the 
Congressional district in which he was a candidate; (2) be did no? use the show to promote his candidacy; md (3) he 
did ?)at use the show to attack his opponcti%. Airbough the opinion focused on the fact that the braadcasting did not 

advertisements can be distinguished in that the discussion of State Issue 2 was in reference to &e upcornkg 
siatewidc referendum. The issues discussed by the talk show host were not in reference to il stalewide k 
elmion. Funhemiore, the advertisements in question were no1 aired concurrently with B camp@ for etb.tcwm Pa 
Federal or any other elected ofXce. Finally, the Keep Ohio Working adveaixmenls did 
of Governor Voinovich for United Stafes Senate and did not mack Governor Yoimvich's 

air in the Congressional district in which the talk show host was a candidate, &e K e e p  4Xh kig 

451488~2 
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accepted or made contributions to the Voinoviich for United States Senate ~~~a~~~~ ~ o ~ ~ ~ ~ .  

solicit or accept contributions to the V O ~ ~ Q V ~ C R  for KJnikd States Sewte Cam 

were tu be decided in &e same election. Here the elections were seperate and distinct and 

considered whether particular activities involving the participation of a Federal candidate, or 
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comiunications refcning to a Federal candidate, result in a contribution to or e ~ ~ ~ i ~ ~  on 

hehalf of a cmdidate. Again the Commission dctermirred that corporate ~ n ~ ~ c ~ ~ ~ ~  of such 

activities would result !a a contribution to or expenditure on behalf of  ;a candidate if the activities 

involve (i). h e  solicitation, making or acceptance d contributions, or (i i  j ~~~~~~~~~s~~~ 

expressly advocating the n ~ ~ ~ n a ~ o n ~  election or defeat of m y  candidate. 

In Advisory Opinion 1992-5 an incumbent candidate b r  re-election to the United Slates 

House of Representatives pkanned to participate in a series of public affairs fomis. The 

Commission noted that although the forums would mention the candidate’s nme, they would not 

~ H I t i O R  his campaign or election to Federal officc, nor display any otlmenvke promotional 
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As the Commission has ruled that a c o ~ ~ ~ i ~ ~ c a ~ ~ ~ n  must contain express advocacy an 

behalf of a candidate in order for it to be considered a prohibited crspr& ~ ~ ~ ~ ~ b ~ ~ ~ o ~  or 

expndittu<, so have the courts. Federal case iaw is pillricdarly relavan: with rcgad to 

can only be made by e x m i n i n g  the content, timing and other eircumstmees snmtmding the 

relevant to a determination of express advocacy. A consideration sf the context in which speech 

is uttered may clarify ideas that are not perfectly articulated.. . .Mowever, context o,mmot supply a 

meaning that is incompatible -with, OS simply unrehFed to, the clear import ofthe woads." a. 
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constituted express advocacy on behalf of a candidate. The court d e d  as such because. is was 

communication did not contain the: magk words sf fduckiq. Et referred to President Cater's 

campaign and stated "DON'T LET HIM DO iT." In &is reg&, there was "no clear imprt oftbe 

contained express advocacy on behalf of a carsdidate. 

The clear impopt ofthe words in the K e q  Ohis Working advertisements was "Vote 'YES' 
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election for United States Senate does net &&e place for orie year - on November 3. 199%. The 

lssue 2 referendum WE highly publicized atid controversial. Voters ~~~~~~~~~~ the State of Ohio 

State Issue 2 with a reference to a carnpaign for United Stabs Senate or atiy O~!W ~ ~ ~ r ~ ~ .  state 

or local elected office. Furthermore, the November 4, i 997 general &&on ballot ~~~~~~~ to 

districts several local issues and candidates f i r  EociaB o%ce. The November 4, 1997 general 

election ballot did not present to Ohio voters any cranbidates f i r  sttlrewide o%ce nor any 

candidates for Federal office. The advertisements coastiruted issue advocacy. exempi from the 
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siatutoiy prohibition [on corporate contributions found in 2 U.S.C. ~ 4 ~ ~ ~ ; ~ ~ ~  on First 

&E issues ora the public's i n i ~ d  from time to time or ofthe s ~ d j d ~ i ~ ~ s  psilions on slrch issues" 

. . . requires erring "on &e side ofpmitting ihings ihat affe~e d3s election process. but at all costs 

avoids re:st,Picting. in any way, discussion of public issues." lef, ai 12. 

openly dkscws and express dzeir positions on issues of public coracen:. T R c  general pihilie 

benefits immensely from such discussion a d  expression by both sides of public issues. The 

Commission should avoid restriciing such discirssiajil md expression and determine that the Keep 

The C O U ~ ~  in Federal Election Commission v. Maine Right to Life Cornmigee invalidaxed an ~ ~ ~ ~ i ~ ~ ~ v ~  

rule which included within the definition of "express advocacy" comm!micatioes &at "&I When Izkm as is whole 
and with iimited reference to enrernal everits, such ils the proximity to the election, could only be inaerpmeed by a 
reasonable person as contehinp advocacy of the election or defeat of est: or more cileady identified cmdidatds) 
because -. ( 2 )  the electoral portion of ;he communication is  uornistakable,  us. and s t ~ g g c ~ i ~ e  ofasnty one 
meaning; and (2) reasonable minds corrld not differ as to wheiber it enceumges actions ra elecr bx dcfkax h i e  or 
more clearly identified cmdidnte(s) or encourages same ailw kind of action. 1 B C.F.R. !&?.22(bj. 'The C ~ R  found 
that there '#is sufficient evidence of Fksr Amendment 'chili' to g d t h  :he pk5int@!! to [dsc~mXory] aekf." 

3 
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c o p n t e  contributions and expenditures. Tu determine othsawi.~ vmdd chill spewkt in a 

expenditures. For Fhese reasons, Complaint MUR 4687 should be dismissed wkhola? further 

investigation. 

Respectfully submitted. 

Attachments. 

Cc: Jennifer Boyd, ORce of General Counsel 
F. Andrew Turley, Supervisory Attorney, Central Enforcement Docker 



Narrator: "Yes on Issue 2" 

Visual: Yes on Issue 2 - Fix Workers' Comp. 

Visud: The Vindicator 
The Cincimd Enquirer 
n e  Plain Dealer 
The Columbus Dispatch 

Governor Voinovich: V o t e  yes OPP Hssue '2" 
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Governor George Voinovich: 

Yisud: Vote Yes on Issue 2. 

Paid for by Keep Ohio Working, Roger ik. Geiger, Trens. 236 E. %'own St., 
Suite 110, Colwnbms, Ohio 45215 
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And Cuts Wage Loss Benefits Fmn 200 to 25 Weeks - Senate Bill 45 
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